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DETAILED ACTION 

Claim Rejections - 35 USC § 112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

2. Claims 22-25 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claims 22-25 provide for the use of the multilayered structure, but, since the claims do 
not set forth any steps involved in the method/process, it is unclear what method/process 
applicant is intending to encompass. A claim is indefinite where it merely recites a use without 
any active, positive steps delimiting how this use is actually practiced. 

Claims 22-25 are rejected under 35 U.S.C. 101 because the claimed recitation of a use, 
without setting forth any steps involved in the process, results in an improper definition of a 
process, i.e., results in a claim which is not a proper process claim under 35 U.S.C. 101 . See for 
example Ex parte Dunki, 153 USPQ 678 (Bd.App. 1967) and Clinical Products, Ltd. v. Brenner, 
255 F. Supp. 131, 149 USPQ 475 (D.D.C. 1966).' 

Claim Rejections - 35 USC §102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 
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4. Claims 10-17 and 20-25 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Flepp et al. (USPN 6,555,243). 

In regard to claim 10, Flepp et al. teach a multilayer structure having excellent fuel 
barrier performance (col. 1, lines 1-27 and col. 7, lines 7-25) comprising at least two layers (e.g., 
two layers) of EVOH (at least one intermediate layer consisting of [EVOH]", col 5, lines 37-50, 
EVOH is saponified ethylene-vinyl acetate copolymer) and a polyamide layer (col. 5, lines 37- 
50), where the polyamide layer comprises layered silicate filler (col. 7, lines 7-25) and where the 
content of the layered silicate filler (filler is uniformly dispersed in the resin that the filler fills) in 
the polyamide matrix is from 0.5 to 50 parts by weight per 100 parts by weight of the polyamide 
matrix (col. 7, lines 26-28 and 7-10), a range that overlaps with the claimed range of from 0.2 to 
5 parts by weight per 100 parts by weight of the polyamide. 

In regard to claim 11, Flepp et al. teach a multilayer structure having excellent fuel 
barrier performance (col. 1, lines 1-27 and col. 7, lines 7-25) comprising two polyamide layers 
(col. 5, lines 37-50) having interposed therebetween an EVOH layer (at least one intermediate 
layer consisting of [EVOH]", col. 5, lines 37-50, EVOH is saponified ethylene-vinyl acetate 
copolymer) where the polyamide layer comprises layered silicate filler (col. 7, lines 7-25) and 
where the content of the layered silicate filler (filler is uniformly dispersed in the resin that the 
filler fills) in the polyamide matrix is from 0.5 to 50 parts by weight per 100 parts by weight of 
the polyamide matrix (col. 7, lines 26-28 and 7-10), a range that overlaps with the claimed range 
of from 0.2 to 5 parts by weight per 100 parts by weight of the polyamide. 

In regard to claims 12 and 13, Flepp et al. teach that the multilayer structure further 
comprises a polyolefin layer (adhesion-promoting layer, col. 5, lines 26-36, the adhesion- 
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promoting layer is a polyolefin layer because Flepp et al. teach that the adhesion-promoting layer 
comprises a polyamide and a compatibilizer, col. 5, lines 26-36, and that acid-modified 
ethylene/a-olefin copolymers, which are polyolefins, are suitable as the compatibilizer of the 
adhesion-promoting layer, col. 6, lines 51-57 and 45-50). 

In regard to claims 14 and 15, Flepp et al. teach that the polyolefin of the polyolefin layer 
(adhesion-promoting layer, col. 5, lines 26-36) is modified with an unsaturated carboxylic acid or 
a derivative thereof (col. 6, lines 51-57, 36-37, 40-43 and 44-50). 

In regard to claims 16 and 17, Flepp et al. teach that the EVOH layer and the polyolefin 
layer (adhesion-promoting layer, col. 5, lines 26-36) are stacked through a polyolefin layer 
modified with an unsaturated carboxylic acid or a derivative thereof (adhesion-promoting layer, 
col. 5, lines 26-36, col. 6, lines 51-57, 36-37, 40-43 and 44-50). 

In regard to claims 20 and 21, the thickness ranges taught by Flepp et al. at col. 8, lines 
23-48, for a total multilayer composite thickness of 1mm, overlaps with the thickness ranges 
claimed in claims 20 and 21 (where layers "a" and "c" are polyamides layers, and layer "b" is an 
EVOH layer, col. 8, lines 23-48). Furthermore, the values taught by Flepp et al. at col. 10, lines 
8-18, fall within the thickness ranges claimed in claims 20 and 21 (where layers "a" and "c" are 
polyamides layers, and layer "b" is an EVOH layer, col. 8, lines 23-48). 

In regard to claims 22 and 23, Flepp et al. teach that the multilayer composite is a 
container (all containers are hollow) (col. 1, lines 1-13 and col. 5, lines 54-56). 

In regard to claims 24 and 25, Flepp et al. teach that the multilayer composite is a fuel 
part (col. 1, lines 1-13 and col. 5, lines 54-56). 
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Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

6. Claims 18 and 19 are rejected under 35 U.S.C. 103(a) as being unpatentable over Flepp et 
al. (USPN 6,555,243) in view of Deguchi et al. (USPN 5,248,720) 

Flepp et al. discuss the structure as discussed above in regard to claims 10 and 1 1. 

Flepp et al. fail to explicitly teach the particular dimensions of the silicate particles and 
the claimed minimum interlayer distance. 

Deguchi et al., however, disclose a polyamide/layered silicate composite that has 
excellent resistance to gasoline permeation (col. 2, lines 47-56) and disclose the same one-side 
length (of the silicate) range and thickness (of the silicate) range claimed in claims 18 and 19 
(col. 3, lines 32-34). Deguchi et al. also disclose the same minimum interlayer distance as that 
claimed in claims 18 and 19 (along with the condition where the silicate particles are dispersed 
uniformly, col. 3,lines 35-48). Therefore, one of ordinary skill in the art would have recognized 
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to have used silicate particles having the particular dimensions taught by Deguchi et al. and to 
have blended the silicate particles with the polyamide in the appropriate proportions such that the 
the minimum interlayer distance taught by Deguchi et al is achieved since the particular 
dimensions taught by Deguchi et al. and the minimum interlayer distance taught by Deguchi et 
al are well known parameters for a composite of polyamide and silicate particles having suitable 
excellent resistance to gasoline permeation as taught by Deguchi et al. 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to have used silicate particles having the particular dimensions taught by Deguchi et 
al. and to have blended the silicate particles with the polyamide in the appropriate proportions 
such that the the minimum interlayer distance taught by Deguchi et al. is achieved since the 
particular dimensions taught by Deguchi et al. and the minimum interlayer distance taught by 
Deguchi et al. are well known parameters for a composite of polyamide and silicate particles 
having suitable excellent resistance to gasoline permeation as taught by Deguchi et al. 

Conclusion 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Walter B. Aughenbaugh whose telephone number is (571) 272- 
1488. While the examiner sets his work schedule under the Increased Flexitime Policy, he can 
normally be reached on Monday-Friday from 8:45am to 5:15pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Rena Dye, can be reached on (571) 272-3186. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
Walter B. Aughenbaugh / d 




